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STATJDIBIi'.r FOR TIIB RECORD

KES Communications, Inc. ( "KES" ), by Counsel, hereby

submits this "Statement For The Record" with respect to the

facts and circumstances surrounding the withdrawal of its 25

March 1993 "Petition to Enlarge Issues Against KR Partners,"

and, in particular, in response to the Mass Media Bureau's

"Opposition to Petition to Enlarge Issues," filed 12 April

1993.

In its opposition pleading, the Mass Media Bureau states

that "KES should be admonished for submitting such a frivolous

pleading and wasting the time of all involved." See, Mass

Media Bureau's Opposi tion at para. 6. (wherein the Bureau also

cites Section 1.52 of the Commission's Rules, inferring that

counsel for XES proceeded in bad faith).
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Yesterday KES and KR Partners filed a joint motion to

withdraw KES's petition to enlarge issues against KR Partners.

At the time the joint motion was prepared, neither KES nor KR

Partners had received a copy of the Bureau's opposition

comments. And, although the joint motion briefly summarizes

the facts and circumstances surrounding KES's decision to file

the petition to enlarge issues against KR Partners, further

comment is now warranted in view of the allegations raised

against KES in the Bureau's opposition comments.

When present counsel was retained by KES to prosecute its

application through the comparative hearing, counsel received

some files from both prior counsel and KES's consulting

engineer. The consulting engineer advised counsel that KR

Partners filed a defective environmental exhibit, since both

its originally filed application and amended application

referred to a transmitting site in the State of Maine, not

Hawaii. Since counsel was perplexed as to how such a defective

exhibit could pass through the scrutiny of the "hard look"

processing guidelines, counsel visited the FCC Public Reference

Room to inspect the KR Partners application file.

Counsel visited the Public Reference Room five or six

times to view all of the Waimea application files. At first,

the staff could not find any of the applications since the

"paper copies" were being transferred to the RIPS microfiche

system. Sometime just prior to March 25, 1993, the staff found

the paper copies of the applications, which had not yet been
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transferred to microfiche. Counsel was given permission to

inspect and photocopy these files. However, the paper files

were in disarray. For example, the amendment that Julie

O'Connor filed on the cut-off date (to switch from an

individual- applicant to the KR Partners partnership) was

nowhere to be found. /1 The original application filed by Julie

O'Conner on October 1, 1991 was found to be extremely out of

order, as was the amended application filed one day later.

Nevertheless, counsel's inspection of the file seemed to reveal

that a defective environmental statement was filed both on

October 1, 1991, and also on October 2, 1991. Thus, based upon

counsel's inspection of the FCC files as well as the

information previously supplied to counsel by KES' s engineering

consultant, KES made a reasonable, good faith determination

that the KR Partners application did not contain a proper

environmental showing.

Yesterday counsel for KES and KR Partners discussed these

matters, at which time KES learned that KR Partners original

October 1, 1991 application contained an accurate environmental

exhibit. Such cooperative discussions among counsel are the

kinds of things that even adversarial parties do to minimize

unnecessary litigation. Admittedly, the Mass Media Bureau was

not privy to yesterday's discussions between KES and KR

Partners, nor was the Bureau ever advised of the steps KES had

1 However, portions of that amendment were attached to a
pre-designation petition filed by Lori Forbes. As of late
March 1993, the FCC Public Reference Room staff still couldn't
find a complete copy of said amendment.
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previously taken to investigate these matters. Hopefully the

Bureau would have viewed KES's actions differently if it had

known of all the circumstances and events noted above. In any

event, KES cannot sit idly by when accused of ignoring or

violating a Commission Rule. Thus, for the Record, KES

believes that the submission of this Statement is warranted./2

Respectfully submitted,

OS COIIIIURICATIORS, IRC.

Meyer, Paller, WeilDlaD
and. Rosenberg, p.e.

4400 Jenifer Street, N.W.
Suite 380
Washington, D.C. 20015

(202) 362-1100

By:
Cary S. Tepper, Esq.

Its Attorney

April 15, 1993

2 It should also be duly noted that KES twice consented
to requests by KR Partners for more time in which to respond
to the petition to enlarge issues. So that commission
resources would not be wasted, KES wanted to provide KR
Partners with enough time to respond to what KES then believed
was a serious problem with the KR Partners application. Such
cooperative efforts among counsel simply accentuate the good
faith exhibited by KES.
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CERTIFICATE OF SERVICE

I, Cary S. Tepper, Esquire, hereby certify that on this
15th day of April, 1993, I have served a copy of the foregoing
·State.ent for the Record· first-class, postage-prepaid, on
the following:

*Bon. Joseph P. Gonzalez
Administrative Law Judge
Federal Communications Commission
2000 L Street, N.W., Room 221
Washington, D.C. 20554

*Gary Schonman, Esq.
Bearing Division, Mass Media Bureau
Federal Communications Commission
2025 M Street, N.W., Room 7212
Washington, D.C. 20554

Dan J. Alpert, Esq.
1250 Connecticut Avenue, N.W.
7th Floor
Washington, D.C. 20036

(Counsel to Lori Lynn Forbes)

Mark Van Bergh, Esq.
Waysdorf & Van Bergh
1000 Connecticut Avenue, N.W.
Suite 504
Washington, D.C. 20036

(Counsel to KR Partners)

*denotes Delivery By Band


